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DETAILED ACTION 

Applicant's amendments and remarks filed September 17, 2010, are responsive 
to the office action mailed June 17, 2010. Independent claims 1, 8, 14, and 19 have 
been amended. Claims 1-2, 5-8, and 10-22 are currently pending and considered in 
this office action. 

Response to Amendment 

Pertaining to rejection under 35 USC 112 second paragraph in the previous office action 

Claims 8 and 10-13 were rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. The amendment has remedied this defect 
and the rejection has been overcome. 

Pertaining to rejection under 35 USC 101 in the previous office action 

Claims 19-22 were rejected under 35 U.S.C. 101 because the claimed invention 
was directed to non-statutory subject matter. The amendment has remedied this defect 
and the rejection has been overcome. 

Response to Arguments 

Pertaining to rejection under 35 USC §1 02(b) in the previous office action 

Applicant's arguments filed September 17, 2010, have been fully considered but 
they are not persuasive. Applicant argues that the references fail to show "storing 
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historical data corresponding to operations performed by each of a plurality of users in 

order to locate an item in the hierarchical structure, wherein the operations include each 

level and corresponding category of the hierarchical structure which were navigated by 

the plurality of users in order to locate the item." This is the same as the previously 

claimed feature of, inter alia, storing operations performed by users. In addition, were it 

not the same it would be new matter because the specification's support for this feature 

merely describes the previously claimed feature of storing operations performed by 

users. "Historical data" is not described, introduced, or even for that matter mentioned 

whatsoever in the specification and therefore can only be understood as the same 

feature previously claimed as it is described in the specification. The prior art on the 

other hand does mention "historical data." The reference describes the storage and 

analysis of "historical data" in great detail as would be clear from even a cursory glance 

at the abstract, figures, or for that matter almost any randomly chosen page of the 

disclosure. For example: 

"A computer-implemented system and method are provided 
for identifying popular nodes within a browse tree or other 
hierarchical browse structure based on historical actions of 
online users, and for calling such nodes to the attention of 
users during navigation of the browse tree. The system and 
method are particularly useful for assisting users in locating 
popular products and/or product categories within a catalog 
of an online merchant, but may be used in connection with 
browse structures used to locate other types of items. Node 
popularity levels are determined periodically (e.g., once per 
day) based on recent user activity data that represents users' 
affinities for such nodes. Such activity data may include, for 
example, the number of times each item was purchased, 
and/or the number of times each category was selected for 
display, within a selected period of time. Popular nodes are 
called to the attention of users by automatically "elevating" 
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the nodes for display within the browse tree." (abstract, lines 1-17). 

With regard to the role of the administrator introduced only in claim 8, it appears 
that the administrator is a human being that is given the power to arbitrarily rearrange 
items as the administrator chooses. This is a problem for many reasons, not least of 
which is that the option of taking any or no action at all is solely at the whim of the 
human administrator, and even if the administrator chooses to act, the actions taken are 
essentially completely arbitrary as far as the method is concerned. There are no clearly 
defined method steps that are guaranteed to take place. They are all optional at best. 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

1 . Claims 8 and 10-13 are rejected under 35 U.S.C. 112, second paragraph, as 

being indefinite for failing to particularly point out and distinctly claim the subject 

matter which applicant regards as the invention. 

Claim 8 recites inter alia "receiving a selection, on the at least one computer 
device, of at least one item by the administrator for display on the high level page for 
each user in the group of users, wherein the selection determines which high frequency 
item of the identified plurality of high frequency items is displayed, if the high frequency 
item is displayed on a highest level page or the high level page and on which high level 
page the high frequency item is displayed, and wherein the selection can comprise an 
item that is not a high frequency item to be displayed on the highest level page or the 
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high level page." This is almost entirely indefinite. Among the indefinite features are 
that it cannot be determined whether the selection is made by the administrator or 
merely received by the administrator. It also appears that this entire limitation is an 
indefinite optional step. Finally, the last clause "wherein the selection can comprise an 
item that is not a high frequency item to be displayed on the highest level page or the 
high level page," negates the previously recited elements. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-2, 5-8, and 10-22 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Spiegel (Paper #051102; US Patent No. 6,466,918). 

Spiegel teaches all the limitations of Claims 1 -2, 5-8, and 1 0-22. For example, 
with regard to method claims 1-13, Spiegel discloses a method executed on at least one 
computer device of managing items available for electronic purchase, for storing items 
in a hierarchical structure, allowing users to select items within that structure, identifying 
frequently purchased items, and elevating them for display on a higher level in the 
structure than that on which they would normally appear (see at least Abstract, Figs. 
1A-4, column 1 lines 5-15). Spiegel further discloses: 
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• storing items in a hierarchical structure : wherein each of the items is located 
using a database search query for each level of the hierarchical structure, 
wherein the query returns a set of records containing the items based on a level 
of the hierarchical structure selected and queried (see at least Abstract, Figs. 1A- 
8, column 1 lines 25-59, column 5 line 10-column 6 line 5, column 7 lines 5-25); a 
page is dynamically generated for a user at a user device based on the result of 
the query (see at least fig.1A, column 2 lines 25-36, column 5 lines 3-10, column 
7 lines 5-24, 59- column 8 line 8); 

• storing historical data corresponding to operations performed : by each of a 
plurality of users in order to locate an item in the hierarchical structure, wherein 
the operations include each level and corresponding category of the hierarchical 
structure which were navigated by the plurality of users in order to locate the item 
(see at least abstract, figs. 1 -4, 5, 7, 9, 1 1 ; column 1 line 60 - column 2 line 4, 
column 2 lines 26-36, column 6 lines 5-20, column 9 line 64-column 10 line 26); 

• identifying at least one (a plurality of) high frequency item(s) : corresponding to a 
high level page by analyzing the historical data to identify at least one item that is 
most frequently located from a high level of the hierarchical structure 
corresponding to the high level page, items are frequently located from a 
corresponding level of the hierarchical structure (see at least column 2 lines 36- 
67, column 6 lines 30-67, column 11 lines 34-67); maintaining a record of the 
frequency that each of the items has been purchased (see at least Abstract, 
column 2 lines 12-24, column 3 lines 13-29, column 6 lines 5-20, 30-39. Please 
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note: this element is interpreted as referring to the storage of information 
regarding the frequency of purchase of each item.); a separate record of the 
frequency of purchase of each of the items is maintained for each of a plurality of 
groups of users (see at least column 7 line 59-column 8 line 7, column 9 line 64 - 
column 10 line 16.); 

• receiving a request for a high level page : on the at least one computer device the 
high level page corresponding to a high level of the hierarchical structure, from a 
user in the group of users (see at least column 9 line 1 — column 10 line 37, 
column 1 1 lines 34-50, column 15 line 55 - column 16 line 60); 

• automatically generating on the at least one computer device : the high level page 
using the query for the corresponding high level of the hierarchical structure and 
the identified (selected) at least one high frequency item to display the at least 
one high frequency item on the high level page wherein the high level page is 
dynamically generated by the at least one computer device in response to 
receiving the request for the high level page and incorporates the selection of the 
administrator (see at least Abstract, Figs. 1A,2-4,1 1; column 1 line 60 - column 2 
line 4, column 2 lines 26-36, column 6 lines 5-20, column 7 lines 5-25); 

• presenting the at least one high frequency item to an administrator : for the group 
of users and receiving a selected at least one high frequency item for display on 
the high level page for each user in a group of users wherein the administrator 
determines if the at least one high frequency item is displayed on a high level 
page and on which high level page the at least one high frequency item is 
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displayed (see at least abstract, figs. 1 A, 2-4, 1 1 ; column 1 line 60 - column 2 
line 4, column 2 lines 26-36, column 4 line 64-column 5, column 6 lines 5-20, 
column 7 lines 5-25, column 13 lines 40-50, column 15 lines 10-25); 
• receiving a selection : on the at least one computer device of at least one item by 
the administrator for display on the high level page for each user in the group of 
users, wherein the selection determines which high frequency item of the 
identified plurality of high frequency items is displayed, if the high frequency item 
is displayed on a highest level page or the high level page and on which high 
level page the high frequency item is displayed, and wherein the selection can 
comprise an item that is not a high frequency item to be displayed on the highest 
level page or the high level page (see at least abstract, figs. 1 A, 2-4, 1 1 ; column 
1 line 60 - column 2 line 4, column 2 lines 26-36, column 4 line 63-column 5 line 
67, column 7 lines 5-25, column 13 lines 40-50, column 15 lines 10-25. Please 
note: The optional claim language regarding what actions may or may not be 
taken by the administrator does not result in any further limitation because it 
merely represents contingencies that are not required. The optional activities of 
the administrator do not represent clearly defined method steps that definitely 
take place. Applicant(s) are reminded that optional or conditional elements do 
not narrow the claims because they can always be omitted. See e.g. MPEP 
§2106 II C: "Language that suggests or makes optional but does not require 
steps to be performed or does not limit a claim to a particular structure does not 
limit the scope of a claim or claim limitation. [Emphasis in original.]"; and In re 
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Johnston, 435 F.3d 1381,77 USPQ2d 1788, 1790 (Fed. Cir. 2006) ("As a matter 
of linguistic precision, optional elements do not narrow the claim because they 
can always be omitted.")); 

• storing the operations performed bv a user to select an item in the hierarchical 
structure : analyzing the stored operations, obtaining the query for each level 
based on the stored operations (see at least Abstract, Figs. 1-4,5,7,9,1 1 ; column 
1 line 60 - column 2 line 4, column 2 lines 26-36, column 6 lines 5-20, column 9 
line 64-column 10 line 26.). 

• an identification system for identifying a user : (see at least column 2 line 46 - 
column 3 line 12, column 6 line 40 - column 7 line 5, column 1 1 lines 34-50, 
column 12 line 61 - column 13 line 7). 

Pertaining to system claims 14-18 

Rejection of system claims 14-18 is based on the same rationale as noted above. 
Pertaining to computer program product claims 19-22 

Rejection of computer program product claims 19-22 is based on the same 
rationale as noted above. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ADAM LEVINE whose telephone number is (571)272- 
8122. The examiner can normally be reached on M-F, 8:30-5:00 Eastern. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeffrey A. Smith can be reached on 571 .272.6763. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Adam Levine/ 

Primary Examiner, Art Unit 3625 



